
STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY

STATE WATER RESOURCES CONTROL BOARD

DIVISION OF WATER RIGHTS

ln the Matter of Licenses9727 and9728 (Applications 15017 and 15406)

Galifornia Department of Fish and Game

ORDER REVOKING LICENSES 9727 AND 9728

SOURCE:

COUNTY:

Butte Creek tributary to Butte Slough thence Sacramento River

Butte

The facts and information upon which the revocations are based are as follows:

,1. The state water Board issued Licenses 9727 and 9728 on Apri! 8, 1971 ' The Division of water

Rights' (Oivision) record.;h"* C X. Farms and Quandt-Read (Licensees) as the owners of

Licenses g727 andg72g. The licenses authorizes the Licensees to divert as follows:

License 9727

License g727 authorizes direct diversion of 6 cubic feet per second (cfs) from April 15 to

September 15 of each year. The total amount diverted under this license together with that diverted

under License 9728 shall not exceed 5,000 acre-feet per year.

The point of diversion is located South 61' 02' 51" West 2,726-79 feet from N% corner of section 16,

T19N, R1E, MDB&M, being within SW% of NW% of said section 16'

3.

The place of use is 775 acres net within a gross area of 902'9 acres within sections 15' 16' 17 and

21, T19N, R1E, MDB&M.

License 9728

License 9728 authorizes direct diversion ol22.2cfs from April 1 to November 1 of each year' The

total amount diverted under this license together with that diverted under License 9727 shall not

exceed 5,000 acre-feet Per Year'

The point of diversion is located south 61' 02' 51" West 2,726.79 feet frOm N% corner of section 16,

rigN, Rl E, MDB&M, being within sw% of NW% of said section 16.

The place of use is 775 acres net within a gross area of 902.9 acres within sections 15, 16, 17 ' and

21, T19N, R1E, MDB&M.

Both licenses were assigned to worth Bayles on March '10, 1975, and reassigned to the Department

of Fish and Game on October 19, 1992.

The Licensee filed change petitions dated March 2,1994, requesting t9 molify |lery-"" 9727 and

gT2Stoinstream fish and wildlife preservation and enhancement. An October 17,1994 contact

report clarifies that water would be diverted to serve the Gray Lodge wildlife Area, and the

remaining portion of both rights would stay instream'
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4. The Licensee advised the Division on September 10, 1996 that it had not used waterfrom
Butte Creek during the past year in order to avoid impacts to salmon. The pumping station is not
screened.

5. The triennial Report of Licensee for 1996, 1997, 1998 for License 9727 indicates that no water was
used during these years. The triennial Report of Licensee for 1996, 1997, 1998 for License 9728
indicates that water was used. A note on the reports for both licenses states that the water rights
were being transferred to instream flow for fish use.

6. The Report of Licensee for 1999, 2000,2001for both licenses indicates that no water was used
during these years. A note on the reports states that the Licensee was in the process of changing
the use of the licenses from irrigation to instream use for fish passage. No reports were submitted
after 2001.

7. During a November 3, 2003 telephone conversation, the Licensee strated that no water has been
used under these rights since the Licensee acquired the rights in 1992, a period of approximately
11 years.

8. Division staff met with the Licensee on December 2,2003. The meeting is documented in a
February 29,2004 memorandum to files. During the meeting, the Licensee was advised that
historical and proposed project descriptions must be submitted, as well as documentiation of past
water use under each of the water rights and engineered maps for the petition projects. Division
staff advised the Licensee that our records indicate that since the Licensee obtained the rights, no
water has been diverted and put to beneficial use under these water rights. Water right licenses
may be revoked for non-use for a period of five years. Division staff requested that the Licensee
show cause for the delay in using water. The Licensee stated that water was not diverted due to
potential impacts to salmonids.

9. Section 1675 of the Water Code provides: 'lf at any time after a license is issued, the board finds
that the licensee has not put the water granted under the license to a useful or beneficial purpose in
conformity with this division or that the licensee has ceased to put the water to such useful or
beneficial purpose, or that the licensee has failed to observe any of the terms and conditions in the
license, the board, after due notice to the licensee and after a hearing, when a hearing is requested
by the licensee pursuant to section 1675.1, may revoke the license and declare the water to be
subject to appropriation in accordance with this part."

10. On February 27,2004, the Division requested that the Licensee provide the following information by
April 13,2004:

a. Complete historical and proposed project descriptions under each water right.

b. Engineered maps of the proposed projects subject to the change petitions.

c. Documentation of past water use, including the amount of water that has been diverted under
each water right for the most recent five years of use.

d. Justification for the delay in using the water authorized under each water right. The Licensee
has previously indicated that no diversion has occurred since 1994.

11. On April 15,2004 the Licensee withdrew its change petitions.

12. The Licensee's April 15,2004 submittal did not provide the requested documentation of past water
use, including the amount of water that had been diverted under each water right for the most recent
five years of use. The Licensee did not provide any records showing water diversion since
acquisition of the water rights.

The Licensee's April 15 letter provided an overview of post-l994 restoration activities on Butte
Creek that affected the Licensee's ability to exercise the subject water rights. The ongoing
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restoration activities required the Licensee to change its water use from Butte Creek direct

diversions to purchased water ruppr''"r t- tne Howird slough Unit of the upper Butte Basin wildlife

Area (UBBWA).

13. On February 6,2OOT,the Licensee informed the Division that it has not yet analyzed ils water rights

on Butte Creek to decide how to restructure the licenses (via the petition process) for fish restoration

purposes. The Licensee did not piouiO" any records showing that it has diverted water since

acquisition of the water rights.

14. On May 21,2OO7,LiCensee was provided nOtiCe by certified mail of the proposed revocation' The

notice prouiO"O the Licensee thebpportunity to gnp{ to the proposed revocation and request a

hearing. the Licensee filed a timery requ"Jt tot hearing, but'subsequently.indicated that inclusion of

specific language in the order on revocation would reso]ve its concerns' The requested language is

included in the last paragraph of this order'

Based on the above facts, the Division concludes that:

1. Licensee has failed to observe the terms and conditions of Licenses 9727 and 9728'

2. Licensee has not, or has ceased to, put the water granted under Licenses 9727 and 9728 to a

useful or beneficial PurPose.

3. Licensee has not applied the water to beneficial use for at least five consecutive years' Licensee's

water right should, therefore, ne ieulGo prrsuant to Water Code section 1675' The unused water

should revert to the public and be regarded as unappropriated public water pursuant to Water Code

section 1675.

Therefore, it is ordered that License s 9727 and 9728 are hereby revoked by the State Water Board

pursuant to Water Code section rOzs, anJthe water is.declared io be subject to appropriation' This

revocation may not result in additionai*"i"i u"ing available for new appropriations if there are applicable

restrictions oue io paii si"t"w"t"r eoard decisio-ns regarding water availability. ln revoking these

licenses, the Board recognizes tne unique varue of gutfe.CreJk to anadromous fish species, and in

particular to tne state an-d federally-tistio tnLatened spring-run chinook salmon (oncorhynchus

tshawytschar and the federally threatened centralValley sieelhead (oncorhynchus mykrlss). In making

this recognition, the Board provides notice that any new appropriation-from Butte Creek or its tributaries

must demonstrate compatibility witn the conservation of anadromous fish species including, but not

limited to the spring run chinook ano'ceniral Valley steelhead. ln addition, because of the state and

federaily tisted species within tnis watersnlo, any dpligations for appropriation must be in compliance

with both the catifornia Endangered $;;;;A"f (iESn) 
"nd 

Federal Endangered species Act (ESA)'

and any appropriation may require incidentaltakeauthoiization from NOAA Fisheries and/orthe

California Department of Fish and Game'

STATE WATER RESOURCES CONTROL BOARD

-)*74Vd*.^4
$(/victoria A. lahitneY, Chief

Division of Water Rights

Dated UTLI4Z116



License for Divercion and Use of Water

STATE OF CALIFORNIA

THE RESOURCES AGENCY
STAIE WATER RESOURCES CONTROL BOARD

DIVISION OF WATER RIGHTS

APPLrcArroN 15017 Penr'alr---97l-l--

Tnrs Is To cnnnrv, Ttwt ill illfoili"il^-or-READ
1621 Nelr. Dor{ AvENUE, cHtco,

HAVE mad.a prcol w ol NoveuaER 12t l97O
to the satisfaction of the state water Resources control Board of o figfu n

BUTTE CRESK IN BUTTE COUNTY

tuibfuaryto BUTTE sLOucH THENCE SACRAMENTO RIVER

LtceNsEe sHALL BypAss AT THe polNr oF
OR THE NATURAL FLOT' OF THE STREAM I'HENEVER
SECOND AT ALL TIMES DURING THE PERIOD FROM

uev 3l oFIHE succEEotNc YEAR.

g7g7
LICENSE

0'1k?/-'
cALtFoRNrr 95925

(tla iI* ol tncpedlbn)
tlw a$ of tb wt of

for the pwpose of I RR I cAT I oN usE
und'et Permit 971_7 of the Board, and that the right to the use of thts water lws been perfecteil
ln ae,wtdane ulth tl* laws of Clkfornia, the -Regulntiryrt of the Boaritr and the Wrrlrllt temxi *ra ttn
Pliority of this right dates from 5e ereueen I 5, I 952 and that the a.ntount dt ir6,i to uklch
this tiglfi i8 entitlad an'd' llereby confirmed is limiteil to the amount actualfu benefrcialfu used, for the *ated rpurposesand,shallnatexceed stx (6) cuatc FEET pER sEcoND, To tsE DIvERTED FRoM t

ApRtL 15 ro sEpTEMBER 15 or EAcH vEAR. THE EeutvALENT oF sucH coNTtNuous FLoy
ALLOWANCE FOR ANY 30-DAY PERIoD MAY BE DIVERTED lN A SHORTER TIME tF TnERE tS Z1
NO INTERFERENCE T'ITH OTHER VESTED RIGHTS.

Tng rotau AMoUNT DIvERTED UNDER THrs LrcENsE TocETHER t{trH THAT DIVERTED uNoER g
ANY LlcENsE tssuco PURSUANT to Appr-tcATroru 15406 sHALL Nor ExcEEo 5rOOO ACRE-
FEET PER YEAR.

THE POINT 0F DlVEmlON 0F STJCH MTER 15 L0CATEDT

Sourn 61r 02t 51il vesr 21726.79 F.EEr FRoM Hl/4 conHER oF sEcrloN 16, rlgx, nle,
uoa&u, BEtNc wtrHtn swl/4 or ruv1/4 oF sAtD sEcrtox 16.

A mSCRIPTION 0F LANDS 0R THE PLACE \.d{ERE
SUCH h'ATER IS PUT TO BENEFICIAL USE IS A5 FOLLOI€:

775 lcnes NET tlrHrN A cRoss AREA oF 902.90 AcRE$ tctrxrN sEcrtous 15, 16, 17,
eruo 21, r19x, nle, uoe&lr, As sHotdN oN MAp FTLED wrrH SrarE ISrER REsounces
CoNtnol Bomo.

itt.; ;, t{{1.

DtvERstoN lO cusrc FEET PER sEcoND
tr ts LEss rHlH 1O cuBtc FEET pER

NovEMtsER 1 or elcn YEAR THRoucH

o b o1??

wRcB t6-l (r2.67) rroot-ggr r-cc rx @ ogp



i
Llcercee slwlt allow rcpreserrtdloes of ttc Booril ard otlter partbs, ut fiuru be, autlnrhed trom tlnu to

time bg tlle Board,, reasonablB a6*;ss ffi-;itule* uorlc to ilffiettuirV cotnpltance u>tth the tetms of thts license.

!,- I,t'l I /..^ , -

A1frghts d.rd pfroil@et udertWsJAer*atmatodlingrnotho?t df dioersion, methoil,o-f use ap qnnAy o1

uder ilioerteil aie afuiia to the continuW u.thorttg i1 the noailt ln accordnnce uith I'au and in tlv intercst

of tlp Wblic welfare to Weoent wast4 unrcasorrdblb Lirtr-, unreasorublp methaiX, of use or unteasotwble

metlail of illwrsbn of sail,wder.

Reports sholl be flleil promptlq bA

fromtinu to tirrc bg tlv Boail.

YT il J ] li

Ttw right lwrebg confirmeil to the illaerclon and rne of water is restricted to the polnt or poirrts of d,ioersion

hercin specifad and, to thz land"s or place of use h,erein il,esutbeil. J,' .)l i/.r1 , ]

This licerce ls grafieil andllcercee accepts all fights hgrein confir'rnad a.fufect to the follnwing prooislorc

of tlwWaerCoiIB:

lo.,T..),

Dated: APR 8
C Ol:.1 ;r',ll Jl

.t, -illt it 1'j

'r{.r{,4-Mb4z(: t l /, -zr tr ,'1-

-i,l '.; ,-','t

Chtet, Diotsian of Water Rigftts

llcensee on appropriate forms whtch wiII be proddad lor tlrc Wrpose
l\L !, ,.',,"- Jl.^:l 'l'.^J' rr''

E7l
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CONTROP IBOARD
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